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 1.  TIME:  9:00   CASE#: MSC17-01506 
CASE NAME: ELOQUENCE VS. HOME CONSIGNMENT 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY HOME CONSIGNMENT CENTER, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for attorney’s fees and costs is granted.  

Defendants seeks attorney’s fees of $81,260 in addition to fees related to this motion in the 

amount of $7,475. Plaintiff concedes that defendants are prevailing parties entitled to fees and 

costs under the Consignment Agreements. Plaintiff also accepts the hourly rates charged by 

defense counsel and staff. Plaintiff only takes issue with the number of hours spent on the case. 

Here, defendants billed 239.8 total hours with 129.7 hours devoted to the winning summary 

judgment motion. “In challenging attorney fees as excessive because too many hours of work 

are claimed, it is the burden of the challenging party to point to the specific items challenged, 

with a sufficient argument and citations to the evidence. General arguments that fees claimed 

are excessive, duplicative, or unrelated do not suffice.” Premier Medical Management Systems, 

Inc. v. California Ins. Guarantee Assn. (2008) 163 Cal. App. 4th 550, 564.   

Plaintiff claims this was a simple collection case and therefore the number of hours spent on the 

dispositive motion was “patently unreasonable.” Opposition Memo, p. 4:24. It also claims that 

“the magnitude of the fee request is attributable to over-staffing of the case and duplicative 

efforts.” Id., p. 4:18-19. However, plaintiff fails to point to any particular billing entries to 

demonstrate that defense counsel logged excessive time. Nor does plaintiff point to any entries 

to demonstrate duplicative hours and, in reply, defendants establish that no legal work was 

duplicated. Plaintiff also undercuts its own argument that this was a “simple” case by appealing 

the summary judgment ruling. Accordingly, plaintiff has failed to meet its burden of proving that 

the fees of $81,260 were unreasonable.  

With respect to the fees for this motion, defense counsel claimed $7,475 in preparing the 

motion. The opening brief asserted that defendants “will file a supplemental declaration setting 

forth the total amount of attorneys’ fees incurred in connection with filing this instant motion.” 

Opening Memo, p.2:18-19. Defendants failed to file the supplemental declaration thereby 

papers, preventing counsel and the court from an opportunity to consider any additional fees 

before the hearing on the matter. In any event, the preferred approach is to anticipate the 

additional legal work required in preparing the reply and attending any hearing so that both the 

opposing party and the court can address the matter. The court will therefore award only the 

documented fees of $7,475 for preparation of the fee motion. Accordingly, the court awards  

reasonable fees in the amount of $88,735. 

Defendants claim costs of $2,691.23. As plaintiff has not challenged these sums, the court 

awards costs in the amount requested. 

  

  

https://advance.lexis.com/api/document/collection/cases/id/4SMN-Y0W0-TXFN-734T-00000-00?page=564&reporter=3062&cite=163%20Cal.%20App.%204th%20550&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4SMN-Y0W0-TXFN-734T-00000-00?page=564&reporter=3062&cite=163%20Cal.%20App.%204th%20550&context=1000516
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 2.  TIME:  9:00   CASE#: MSC17-01641 
CASE NAME: JACKIE HAYWOOD  VS.  HENKEL CORPORATION 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY HENKEL CORPORATION 
* TENTATIVE RULING: * 
 
Continued by the court to July 31, 2019 at 9 a.m. in Department 21. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00867 
CASE NAME: HOSKINS  VS.  RODGERS LAND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY RODGERS LAND DEVELOPMENT CO., et al. 
* TENTATIVE RULING: * 
 
 
Defendants’ demurrer to the third amended complaint is sustained with leave to amend as to 

cause of action one and otherwise overruled. Plaintiffs may file and serve a fourth amended 

complaint by August 7, 2019.   

Plaintiffs have sued the individual Defendants for (1) fraud, (2) intentional interference with 

expected inheritance and (3) unjust enrichment, and sued the corporate Defendant for (4) 

injunctive relief to get corporate documents. Defendants have demurred to each cause of action 

for the failure to state a claim. On the first three causes of action, Defendants argue that the 

amended complaint is a sham pleading and the statute of limitations has expired. On the first 

claim for fraud, Defendants also argue that reliance has not been alleged. As to the fourth claim, 

Defendants argue that Plaintiffs are not shareholders of Rodgers Land Development 

(“the Company” or “RLD”) and therefore, are not entitled to inspect its records.  

Sham Pleading 

Defendants first argue that the TAC includes factual allegations that are contradicted by earlier 

iterations of the complaint and therefore the TAC is a sham pleading.  

The Complaint alleged that “Individual Defendants induced Clifford Rodgers to make relatively 

insignificant inter-vivos gifts of property in support of their fraudulent representations to Plaintiffs 

that Lionel Jr.’s descendants had been ‘bought out’ as agreed to by [Mary] Jeanne.” (Comp. ¶16 

(underline added).) The FAC alleged “Tom Rodgers and the other Individual Defendants falsely 

represented in numerous conversations to Plaintiffs that all of Lionel Jr.’s descendants had ben 

‘bought out’ from the Shares and property…” (FAC ¶16 (underline added).) 

Now, the TAC alleges that: 

Defendants falsely represented to the family members on numerous occasions that 

Lionel Rodgers Jr.’s successors in interest’s interest in RLD and Plaintiff’s mother’s 
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interest had been ‘bought out.’ Defendants told these fabricated stories to family 

members other than Plaintiffs and their mother in an effort to suppress discussion 

internal to the family regarding ownership interests in RLD and to dissuade other 

family members from transferring interests in RLD to Plaintiffs. Plaintiffs were 

unaware of these fabricated stories until 2016, when they learned of them for the 

first time.   

(TAC ¶16 (underline added).) 

The allegations in the TAC conflict with those in the Complaint and FAC. Originally, the 

allegations were that Defendants told the buyout story to Plaintiffs. Now, the allegations are that 

Defendants told the buyout story to everyone except Plaintiffs and their mother. Such a conflict 

in allegations triggers a discussion of the sham pleading doctrine.  

“When a plaintiff files an amended complaint, it may not ‘omit harmful allegations… from 

previous complaints.’ [Citations.] Unless the plaintiff provides a “plausible” explanation for 

dropping the harmful allegations (such as the need to correct a mistaken allegation or to clarify 

ambiguous facts), the trial court will take judicial notice of the harmful allegations and disregard 

the new and contrary allegations. [Citation.] This is known as the ‘sham pleading’ doctrine and 

prevents the abuse of process that would arise if parties could circumvent prior adverse rulings 

by pleading the underlying facts in the alternative. [Citation.]” (Smyth v. Berman (2019) 31 

Cal.App.5th 183, 195-196.)  

In Smyth the court found the amended complaint contained inconsistent allegations about an 

alleged oral agreement. Plaintiffs explained that they did not allege the oral agreement originally 

“because they did not ‘locate[] documentary evidence’ of that extension until after the FAC was 

filed.” (Id at 196.) The court found this explanation was not plausible since the plaintiff alleges he 

was a party to the oral agreement, which means he was presented when it was created. (Ibid.) 

Whereas in Owens v. Kings Supermarket (1988) 198 Cal.App.3d 379 the plaintiff offered no 

explanation for the inconsistency in the pleadings and the court found that that trial court 

properly disregarded the new, inconsistent allegation in the amended complaint. (Id. at 384.)  

Here, Plaintiffs have offered an explanation for their inconsistent allegations. The attorneys that 

draft the original complaint and first amended complaint each state that they did not intend to 

allege that Defendants had made the buyout representations to Plaintiffs. (Hand Decl. ¶¶3-4; 

Koch Decl. ¶¶3-7.) In addition, one of the Plaintiffs states she communicated with both these 

attorneys that Plaintiffs first learned of the buyout story in April 2016. (Leanne. Decl. ¶¶ 3-8.) 

Leanne also states that she told attorney Koch that the FAC “should be revised to clearly state 

that it was not until 2016 that Plaintiffs learned of Individual Defendants’ representations” about 

the buyout. (Leanne. Decl. ¶8.) However, Koch does not mention this conversation in his 

declaration.  

Defendants also point out that attorney Hand has been convicted of several felonies and is not 

presently eligible to practice law. The Court takes judicial notice of attorney Hand’s state bar 
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profile and the Transmittal of Records of Conviction of Attorney as records of Hand being 

ineligible to practice law. The Transmittal of Records of Conviction of Attorney is inadmissible 

evidence of Hand’s felony convictions. And in any event, assuming the conviction record was 

before the Court, Hand’s credibility was not key to the Court’s decision.  

The Court finds that the explanation for change in allegations is plausible, however, this decision 

was a close call. Ultimately the Court found Leanne’s declaration convincing. Going forward, 

Plaintiffs and their attorneys should carefully review factual allegations and other factual 

statements made in this case as the Court is unlikely to be lenient if the key facts are changed in 

the future.  

The Court grants Defendants’ request for judicial notice of the three prior complaints filed in 

this case.  

Statute of Limitations (causes of action 1, 2 & 3) 

Defendants argue that the first three claims are based on an alleged fraud or mistake and are 

subject to a three year statute of limitations. (Code of Civil Procedure §338(d).)  Plaintiffs do not 

dispute that the three year statute of limitations applies, but argue that delayed discovery 

applies here.  

Generally speaking, in order to use the delayed discovery rule, a plaintiff “ ‘must specifically 

plead facts to show (1) the time and manner of discovery and (2) the inability to have made 

earlier discovery despite reasonable diligence. ‘ [Citation.] In assessing the sufficiency of the 

allegations of delayed discovery, the court places the burden on the plaintiff to ‘show diligence’; 

‘conclusory allegations will not withstand demurrer.’ [Citation.]” (Fox v. Ethicon Endo-Surgery, 

Inc. (2005) 35 Cal.4th 797, 808.) 

Plaintiffs have alleged a fiduciary relationship with the individual defendants, which limits the 

due diligence typically required when alleging delayed discovery. “ ‘Although the general rules 

relating to pleading and proof of facts excusing a late discovery of fraud remain applicable, it is 

recognized that in cases involving such a [fiduciary] relationship facts which would ordinarily 

require investigation may not excite suspicion, and that the same degree of diligence is not 

required.’ [Citations.] [¶]… A person in a fiduciary relationship may relax, but not fall asleep. 

‘[I]f she became aware of facts which would make a reasonably prudent person suspicious, 

she had a duty to investigate further, and she was charged with knowledge of matters which 

would have been revealed by such an investigation.’ [Citation.]”  (Alfaro v. Community Housing 

Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1394; see also, 

Eisenbaum v. Western Energy Resources, Inc. (1990) 218 Cal.App.3d 314, 324-325 [a fiduciary 

relationship limits the duty of inquiry and the limitations period does not begin to run until plaintiff 

actually discovers the facts constituting the cause of action, even though the means for 

obtaining the information are available.].) 

 

Defendants argue that Plaintiffs’ claim for interest in the Company accrued in 2007 when the 
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trust accounting occurred. This argument is based on the documents from the trust 

administration where it was clear that Plaintiffs would not inherit shares of the Company. 

(See Defendants’ RJN 1, 2 & 3 to Demurrer to SAC.) These facts show that without delayed 

discovery Plaintiffs’ claims began to accrue in 2007 and the statute of limitations expired in 

2010. In order to avoid application of the statute of limitations, Plaintiffs must plead facts 

showing delayed discovery applies here. 

Plaintiffs’ claim is based on allegations that the individual Defendants took shares in the 

Company that eventually would have belonged to Plaintiffs through an inheritance from their 

father, Lionel Jr. (TAC ¶14.) Plaintiffs allege that this occurred sometime after 1989, but that 

they did not know about it until 2016. (TAC ¶¶14, 19.)  Plaintiffs allege that the Defendants 

falsely represented to other family members that Plaintiffs’ mother received Lionel Jr.’s shares in 

the Company, but had been bought out. (TAC ¶¶16, 17.) Plaintiffs also allege that they did not 

learn of this falsehood until Defendant Thomas emailed them in 2016. (TAC ¶19 and ex. B.) 

The facts alleged are sufficient for delayed discovery. If Defendants require additional 

information about the delayed discovery claim they may obtain it in discovery.  

Fraud (cause of action 1) 

Defendants argue that the fraud claim has not alleged facts showing reliance. In the previous 

demurrer, the parties disagreed about which facts formed the basis of the fraud claim. Plaintiffs 

have now clarified that the fraud claim is based on Defendants altering the shares ledger of the 

Company. (TAC ¶29.)  

Plaintiffs argue that Defendants could have raised this argument before and are now barred 

from raising it pursuant to Code of Civil Procedure §430.41(b). Plaintiffs’ argument fails. 

Although the facts supporting the current fraud claim were alleged in the SAC, it was not clear 

that this was the basis for the fraud claim in the SAC. The basis for the fraud claim should have 

been clarified in the meet and confer process and/or clearly alleged in the SAC. This did not 

occur. In addition, after the basis for fraud was clarified in the opposition, Defendants raised 

reliance in their reply. Under these circumstances, Defendants are not prevented from raising 

the reliance issue now.  

Defendants argue that Plaintiffs cannot show they relied on the alleged altering of the RLD 

shares ledger because they do not allege that they looked at the ledger or otherwise knew of its 

contents. In opposition, Plaintiffs explain that they do not have to allege reliance since their 

fraud claim is one based upon concealment. (This explanation should have been included by 

Plaintiffs during the 430.41 meet and confer process, but that does not appear to have 

happened.)  

“Concealment is a species of fraud or deceit. [Citations.] ‘[T]he elements of an action for fraud 

and deceit based on concealment are: (1) the defendant must have concealed or suppressed a 

material fact, (2) the defendant must have been under a duty to disclose the fact to the plaintiff, 

(3) the defendant must have intentionally concealed or suppressed the fact with the intent to 
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defraud the plaintiff, (4) the plaintiff must have been unaware of the fact and would not have 

acted as he did if he had known of the concealed or suppressed fact, and (5) as a result of the 

concealment or suppression of the fact, the plaintiff must have sustained damage.’ [Citations.]” 

(Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 868.) 

Reliance is still required for concealment, but the requirement is covered by element 4. (See, 

e.g. Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1093 [“Contrary to plaintiffs' assertion, it is not 

logically impossible to prove reliance on an omission. One need only prove that, had the omitted 

information been disclosed, one would have been aware of it and behaved differently.’].)  

Plaintiffs allege that the Defendants secretly altered the shares ledger of the Company so that 

Plaintiffs did not have shares of the Company. Plaintiffs were given no consideration for their 

shares. (TAC ¶14.) Plaintiffs have not pointed to allegations that they were “unaware of the fact 

and would not have acted as [they] did if [they] had known of the concealed or suppressed fact.” 

It seems possible that Plaintiffs can allege such facts, however, they have not done so yet. 

Therefore, the fraud claim is sustained with leave to amend.  

Plaintiffs argue in their opposition that they fraud claim can also state a claim for conversion. 

Conversion requires “(1) the plaintiff's ownership or right to possession of the property; (2) the 

defendant's conversion by a wrongful act or disposition of property rights; and (3) damages.” 

(Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 (internal citations and quotations omitted).) The 

facts alleged in the TAC do state a claim for conversion, however, the allegations specific to the 

first cause of action do not state a conversion claim. (See, TAC ¶¶28-31.) If Plaintiffs wish to 

state a claim for conversion they may amend their complaint to do so.    

Injunctive Relief (cause of action 4) 

Defendants argue that Plaintiffs are not current shareholders of the Company and therefore are 

not entitled to corporate documents under Corporations Code sections 1501 and 1601. 

Corporations Code section 185 defines shareholder as “one who is a holder of record of 

shares.” In Hagan v. Fairfield (1960) 183 Cal.App.2d 703 the court held that an individual who 

was not a “shareholder is a holder of record of shares or a shareholder of record” was not 

entitled to inspect the corporate records “[s]ince the Corporations Code provides that records of 

a corporation shall be open to inspection by a shareholder”. (Id. at 706.) Plaintiffs are not 

shareholders of record.  

Plaintiffs argue that under Austin v. Turrentine (1939) 30 Cal.App.2d 750 they have the right to 

inspect the Company’s records. The Court previously sustained Defendants’ demurrer to this 

claim so that Plaintiffs could include allegations asking for shares in the Company or similar 

relief. Plaintiffs have now alleged that they are asking for shares in the Company in the related 

action of In The Matter of the Rodgers Family Trust (MSP19-00217). (TAC ¶40.) Thus, Plaintiffs 

have alleged that they are seeking ownership in the Company.  

In Austin, the plaintiffs brought a claim for accounting, along with a request to be declared legal 

and equitable owner of certain shares of stock of the defendant company and be issued stock. 
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(Id. at 754.) Plaintiffs had held stock in company 1, but after a reorganization were not given 

stock in company 2. Under these circumstances the court held that company 2 had to respond 

to discovery requests for corporate records because the records were relevant to plaintiffs’ 

claims. (Id. at 764.) Although Austin involved a discovery issue, the language from the case 

provides a sufficient basis for concluding that an accounting claim can be alleged on the facts of 

this case. 

Austin explained that “the determinative question, as we see it, is this: From the pleadings, the 

affidavits and the testimony adduced, is there a sufficient showing that the parties to the action 

in question stood in a trust relationship one to the other, together with sufficient allegations of 

fraud of the trustee and did the trustee admit sufficient allegations that indicated that a trust 

relationship was created? [¶] If it may be reasonably determined from the pleadings, the 

affidavits and proofs submitted that a trust relationship is created and there has been a breach 

of that trust relationship, a right to an accounting exists.” (Austin, supra, 30 Cal.App.2d at 763.) 

Austin also explained that “[i]t is settled law of this state that where a joint adventure is alleged, 

and it is claimed that one of the joint adventurers received a secret profit, then relief can only be 

had by way of an accounting. [Citation.]” (Austin, supra, 30 Cal.App.2d at 764.) 

As Defendants point out, the allegations of fraud in this case are against the individual 

defendants and not the Company. However, this fact does not sufficiently distinguish Austin. In 

Austin, as is the case here, the allegations were that individual defendants ran the companies in 

a way that was detrimental to the plaintiffs. In Austin the allegation was that the individual 

defendants kept the plaintiffs’ shares while here the allegations are that the individual 

defendants took Plaintiffs’ shares. Thus, Plaintiffs’ allegations are sufficient to state a claim for 

accounting under Austin. Therefore, the demurrer to cause of action four is overruled. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01111 
CASE NAME: SMAYDA VS. WALNUT CREEK SPORTS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WALNUT CREEK SPORTS CLUB, LLC 
* TENTATIVE RULING: * 
 

The motion for summary judgment filed by defendant Walnut Creek Sports Club 
LLC is denied, without prejudice to the filing of a further motion to address the issue of 
gross negligence.  While defendant has established as a matter of law that the advance 
waiver of liability is sufficiently pleaded and governs plaintiff’s relationship with defendant, 
the manner in which the current motion was briefed leaves the issue of gross negligence 
inadequately addressed. 
 

1. Background. 
 

On December 29, 2017, plaintiff tripped and fell at Forma Gym in Walnut Creek, 
California while entering the shower due to a mat whose edges were raised.  He broke his hip. 
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 Defendant moves for summary judgment, arguing that plaintiff released any claim by 
signing an advance waiver of liability when he joined the club in 2004. 
 
 Plaintiff argues that the waiver he signed was with the former owner of the club and does 
not govern his relationship with defendant.  He further argues that defendant did not sufficiently 
plead express assumption of risk as an affirmative defense.  Finally, he argues that defendant’s 
motion fails to address the issue of gross negligence and therefore that summary judgment 
cannot be granted.   
 

2. Discussion. 
 

a. Procedural issues. 
 
Before discussing whether the advance waiver applies to plaintiff, the court must first 

address two procedural issues.  The first is whether defendant even pleaded express 
assumption of risk as one of its affirmative defenses.  Defendant argues it did, pointing to its 
Second and the Eighth Affirmative Defenses.  Plaintiff argues that each of those defenses 
addresses something else. 

 
The Second Affirmative Defense states, “Plaintiff’s action is barred under the doctrine of 

primary assumption of risk because Plaintiff voluntarily participated in the activities alleged in the 
complaint and knew of and appreciated the specific risk which resulted in [his injury.]” 

 
This defense is ambiguous.  On the one hand, it specifically states that the defense is 

primary assumption of risk, not express assumption of risk.  On the other hand, it provides 
general notice of a defense of assumption of risk and some of the language is inapplicable to a 
defense of primary assumption of risk. 

 
The Eighth Affirmative Defense refers to both waiver and estoppel, but most of its 

language is about estoppel.  It reads, “by reason of Plaintiff’s own acts, omissions, 
representations and courses of conduct, Plaintiff is estopped from asserting, and has waived 
any right to assert claims against defendant.”  Thus this defense is ambiguous is well. 

 
While defendant’s pleading is not optimal, plaintiff clearly was not misled by any 

ambiguity.  His Opposition squarely addresses whether he is bound by the advance waiver.  
Further, the court could always permit defendant to amend its Answer.  The court rejects 
plaintiff’s argument that the issue of the advance waiver has not been properly raised.   

 
The second procedural issue is that defendant did not anticipate plaintiff would argue 

that the waiver he signed with the prior owner also binds him as to the facility’s current owner, 
defendant Walnut Creek Sports Club, LLC (“WCSC” or the “LLC”).  Therefore, defendant did not 
submit critical evidence on this point until it filed its Reply Brief.  That evidence consists of the 
purchase and sale agreement establishing that the LLC purchased the membership 
agreements, along with all other assets, when it purchased the club in 2012.  This evidence is 
necessary to establish that the LLC qualifies as a “successor” or “assign” –categories of persons 
covered by the waiver that plaintiff signed in 2004.   
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While new evidence is not ordinarily permitted on a Reply Brief, the court has the 
discretion to allow such evidence so long as the plaintiff has notice and an opportunity to 
respond to the new material.  (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 
Cal.App.4th 1171, 1183.) 
 

Here, plaintiff’s Opposition addressed the evidence and argument about whether the 
waiver runs to the benefit of the LLC as a successor or assign, so the court sees no need to 
continue the hearing on this motion to allow plaintiff to submit additional evidence or briefing on 
that point. 

 
b. The waiver operates in favor of defendant. 
 
Having addressed his procedural arguments, the court turns to plaintiff’s main argument 

on the merits – that the waiver cannot protect the LLC because the LLC was not even in 
existence when plaintiff signed the waiver in 2004. 

 
A health and fitness club may obtain an advance waiver of liability from its customers 

and exempt itself from liability based on ordinary negligence.  (See Chavez v. 24 Hour Fitness 
(2015) 238 Cal.App.4th 632, 642.)  Whether the waiver covers a particular party or risk is 
analyzed under standard principles of contract law.  (Benedek v. PLC Santa Monica (2002) 104 
Cal.App.4th 1351, 1356.)   
 

The interpretation of a written instrument, even though it involves 
what might properly be called questions of fact, is essentially a 
judicial function to be exercised according to the generally 
accepted canons of interpretation so that the purposes of the 
instrument may be given effect. . . . [the agreement] must be 
interpreted so as to give effect to the mutual intention of the 
parties. . . . In interpreting [the] agreement, the courts look first to 
the words of the contract to determine the intended scope of the . . 
.  agreement. . . . The intention of the parties is to be ascertained 
from the “clear and explicit” language of the contract, and if 
possible, from the writing alone. . . . Unless given some special 
meaning by the parties, the words of a contract are to be 
understood in their “ordinary and popular sense,” focusing on the 
usual and ordinary meaning of the language used and the 
circumstances under which the agreement was made. . . .  
 
When a dispute regarding the meaning of a contractual provision 
exists, the court must first determine whether on its face the 
language is capable of differing or inconsistent reasonable 
interpretations. . . . The test “is not whether [the instrument] 
appears to the court to be plain and unambiguous on its face, but 
whether the offered evidence is relevant to prove a meaning to 
which the language of the instrument is reasonably susceptible.” . . 
. Accordingly, if the instrument is reasonably susceptible to the 
interpretation urged, the court must receive any relevant extrinsic 
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evidence the party puts forth to prove its interpretation. . . . If there 
is no material conflict in the extrinsic evidence, the trial court must 
interpret the contract as a matter of law. Otherwise, it is a factual 
conflict dependent on the credibility of extrinsic evidence to be 
properly resolved by the jury. (City of Bell v. Superior Court (2013) 
220 Cal.App.4th 236, 247-248.) 

 
Here, the 2004 Membership Agreement that plaintiff signed states that plaintiff waives all 

claims he may have in the future against Forma Gym’s predecessor, the Walnut Creek Sports 
and Fitness Club (“WCSFC”) and WCSFC’s “successors and assigns” based on use of the 
facility.  (See Def.’s Ex. D.)   

 
Plaintiff argues “it is inconceivable that, in 2004, [the parties] intended the terms 

‘successors and assigns’ to protect the rights of a business entity that was not formed until 
2012.”  (Opp. at 11:2-4.)  The court disagrees.   

 
A “successor” is one who takes the place of another and sustains his part or character.  

(Citizens Suburban Co. v. Rosemont Development Co. (1966) 244 Cal.App.2d 666, 675.)  Also, 
at common law, an assignment transfers the benefits of a contract but not its burdens, unless 
the assignee expressly assumes the latter; however, a contractual clause binding “successors 
and assigns” exists to eliminate the need for express assumption of burdens.  (Ibid.)   

 
Defendant here took the place and sustained the character of WCSFC after purchasing it 

by continuing to offer fitness club services at the same location to the same patrons, including 
Plaintiff, who continued to use fitness club services while simply submitting his regular 
membership fees to Defendant instead of WCSFC.  (Declaration of Robert Smayda in Support 
of Opposition to Motion for Summary Judgment at 2:3-15.)  This makes Defendant the 
successor of WCSFC.  The “successors and assigns” clause in the Agreement also operates to 
give Defendant the benefits and burdens of the Agreement, further cementing successor status. 
 

Plaintiff knowingly intended to waive rights to assert a claim based on his use of the 
facility, whether it was owned by WCSFC or by any successor or assignee.  Of necessity the 
term “successor” encompasses any subsequent owner of the facility whether then in existence 
or not.  The same applies for the term “assignee.”  There is no basis to conclude that these 
terms do not include the LLC.  (See also Citizens, supra,  244 Cal.App.2d at 672, 673, (various 
entities held bound as the successor to the original contracting party even though some of them 
were apparently formed after execution of the agreement).) 

 
Plaintiff argues to the contrary, citing a series of cases involving releases signed to 

resolve pending claims, rather than advance waivers of future claims.  It appears that releases 
of past claims tend to be read more narrowly than advance waivers of future claims.  Further, 
each of those cases discusses some term of a release or advance waiver other than 
“successors” or “assigns.”  (See, e.g., Iqbal v. Ziadeh (2017) 10 Cal.App.5th 1 (parties 
“affiliated” with the settling defendants); Unova, Inc. v. Acer Inc. (9th Cir. 2004) 363 F.3d 1278 
(“parents” of settling corporate defendant as to claims that arose before the party seeking the 
benefit of the release became the parent.)   
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Thus, the advance waiver applies to plaintiff.  For the reasons described below, 
however, this does not end plaintiff’s case.   
 

c. Gross negligence. 
 

An advance waiver is not enforceable in favor of a defendant who is guilty of gross 
negligence.  (City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 747, 776-777.)  
Defendant presented no evidence or argument that it was not grossly negligent.  Believing 
defendant had an initial burden on this issue, plaintiff did not do so in his Opposition either. 

 
City of Santa Barbara states that gross negligence is neither a separate cause of action 

nor, as an exception to an affirmative defense, an issue the plaintiff must anticipate or plead.  
There is tension between this statement of the California Supreme Court and the apparent 
conclusion of the appellate court in Anderson v. Fitness International LLC (2016) 4 Cal.App.5th 
867, 880-881 that a defendant has no initial burden to disprove gross negligence in a case like 
this unless plaintiff pleads gross negligence.  Therefore, should defendant bring a motion for 
summary judgment based on a claim that it is not guilty of gross negligence as a matter of law, 
the court will expect defendant to submit at least some evidence and argument in support of that 
contention before it will require a responsive showing from plaintiff.  The burden on defendant to 
do so will be minimal, and will cure any issue on appeal if Anderson is held to have gone too far. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01777 
CASE NAME: DIXON VS. SCHWARTZ 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY STOKELY PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Defendant Stokely’s unopposed motion to compel discovery responses and deem RFAs 
admitted is granted. Plaintiff is ordered to provide responses to defendant’s first set of form 
interrogatories, special interrogatories, and document demands, without objections, within 20 
days from the date of this order. Plaintiff is also ordered to pay defendant’s attorney’s fees in the 
amount of $380 as sanctions no later than August 31, 3019. The fees are lower than requested 
since a reply brief and appearance at the hearing are unnecessary.   
 

  

 6.  TIME:  9:00   CASE#: MSC18-02237 
CASE NAME: MINNEMA VS. BASS MEDICAL GROUP 
HEARING ON MOTION TO CHANGE VENUE TO TULARE COUNTY 
FILED BY LAMAR MACK, BASS MEDICAL GROUP 
* TENTATIVE RULING: * 
 
 This medical negligence action is brought by Tulare County veterinarian and Plaintiff 
John Minnema (“Minnema”).  Minnema’s wife, Connie Minnema, also has a loss of consortium 
claim.  Plaintiffs’ action was brought in Contra Costa County against Defendants Lamar Mack, 
M.D. (“Dr. Mack”), Omar Araim, M.D. (“Dr. Araim”) and their related business entity, 
Bass Medical Group (“Bass Medical”).  Dr. Mack and Dr. Araim practice in Tulare County.  
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Bass Medical is headquartered in Contra Costa County.  See Declaration of Mark Canepa 
(“Canepa Decl.”), paragraph 4, 7 and Exhibit A.   

 Plaintiffs filed their Complaint on November 5, 2018.  Plaintiffs claim that Defendants 
were negligent with regard to the care provided to Minnema involving blood clots in his left arm.  
Plaintiffs allege that as a result of Defendants’ negligence, Minnema lost the use of his left arm, 
which has rendered him unemployable as a veterinarian.  See Canepa Decl., paragraph 4, 5 
and Exhibit A.   

 The parties concede that venue is proper in Contra Costa County pursuant to CCP 
Section 395, as a Defendant, Bass, is headquartered in Walnut Creek.  It is also undisputed that 
no medical care which is the subject of this action ever occurred in Contra Costa County.  The 
alleged medical negligence either took place in Tulare County, with Minnema’s subsequent care 
in San Francisco County.   

 Defendants Dr. Mack and Bass Medical bring this motion to change venue to Tulare 
County for the “convenience of witnesses and the ends of justice” pursuant to CCP Section 
397(c).  The motion is denied.  Defendants have not met their burden of proof.   

SUMMARY OF RELEVANT FACTS 

 Minnema was treated by vascular surgeons, Dr. Mack and Dr. Araim, in early 2018 for 
arterial blood clots in his left arm and for related left hand ischemia.  In February 2018, Minnema 
originally presented (apparently to a Tulare County emergency room) with complaints of 
blanching and coldness in his left hand.  See Declaration of Daniel Hodes (“Hodes Decl.”), 
paragraph 4.   

 Dr. Mack operated on Minnema on February 23, 2018.  During that procedure, Dr. Mack 
performed several embolectomies and also harvested the greater saphenous vein from 
Minnema’s right leg for use as a vein patch.  However, Minnema’s symptoms did not resolve, 
and so, he underwent another vascular surgery on February 25, 2018.  The second surgery was 
performed by Dr. Araim, who did a left brachial to ulnar artery bypass, using the greater 
saphenous vein from Minnema’s left leg.  See Hodes Decl., paragraph 4.   

 The diagnosis of Plaintiff’s condition was provided by Dr. Mack in Tulare County.  The 
two surgeries were performed in Tulare County at Kaweah Delta District Hospital.  See Canepa 
Decl., paragraph 9.  Defendants also contend that Plaintiff had numerous medical contacts with 
other doctors in Tulare County before, during and after, the two surgeries:  with his family 
practitioner, a cardiologist, two radiologists, two other vascular surgeons, an occupational and 
physical therapist and two other treating physicians.  See Canepa Decl., paragraphs 12-16. 

 Following the surgeries, Minnema continued to have pain in his left hand and arm and 
ultimately presented to UCSF Medical Center on April 9, 2018.  His hand was cool, weak and 
painful.  At UCSF, Minnema was treated by various medical providers, including vascular 
surgeon, Charles Eichler, M.D. (“Dr. Eichler”).  Dr. Eichler ended up performing a diagnostic 
arteriogram on April 11, 2018, which showed that while the brachial to ulnar artery bypass graft 
itself was patent, the ulnar artery below the graft was occluded.  This meant the graft was not 
actually providing any blood supply to Minnema’s left hand.  The pain and disability Minnema 
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was experiencing was due to continued ischemia.  See Hodes Decl., paragraph 5 and Exhibit 1.  
See Hodes Decl., paragraph 12 and Exhibit 5) 

 Minnema was discharged from UCSF on April 11, 2018, after the arteriogram.  
Thereafter, he continued to follow up with medical providers in San Francisco, including plastic 
surgeon, Scott Hansen, M.D. (“Dr. Hansen”), who is also affiliated with UCSF, for both his left 
hand injury and for related wound care.  See Hodes Decl., paragraph 6 and Exhibit 2.   

 Dr. Hansen eventually referred Minnema to Charles K. Lee, M.D. (“Dr. Lee”), another 
plastic surgeon in San Francisco.  Dr. Lee, alongside an assisting microsurgery fellow, named 
Christina Yi, M.D. (“Dr. Yi”), ultimately performed reconstructive surgery on Minnema’s left hand 
on May 9, 2018 at St. Mary’s Medical Center in San Francisco.  This procedure included further 
arterial bypass grafting, surgical reunion of nerves and tissue rearrangement.  See Hodes Decl., 
paragraph 7.   

 Although the May 9, 2018 surgery resulted in significant improvement in symptoms, 
Minnema still has, and continues to suffer from, permanent disability in his left hand.  Minnema 
was left hand dominant, so his injuries have interfered with many of his activities of daily living 
and have also prevented him for working as a large animal (livestock) veterinarian.  See Hodes 
Decl., paragraph 9. 

 Plaintiffs filed their Complaint on November 5, 2018, alleging that the vascular surgery 
care and treatment rendered by Dr. Mack and Dr. Araim was negligent.  Connie Minnema filed a 
loss of consortium claim.  The Complaint was filed in Contra Costa County on account of the 
fact that Bass is headquartered in Walnut Creek.  See Hodes Decl., paragraph 10.   

WHETHER CCP SECTION 397(c) COMPELS A TRANSFER OF THE ACTION 

 By this motion, Defendants move to have venue changed to Tulare County.  Defendants 
contend that pursuant to CCP Section 397(c), the court may change the place of trial due to the 
“convenience of the witnesses and to promote the ends of justice.”  Defendants argue that 
Plaintiffs’ claims involve medical care that began in early 2018 at a local Tulare County hospital 
emergency room and culminated in multiple procedures performed weeks later at the same 
Tulare County hospital.  There has also been some medical and related care rendered in Tulare 
County since that time.  See Canepa Decl., paragraphs 8, 9. 

 Granting or denying a CCP Section 397(c) motion is discretionary with the trial court, and 
an appellate court will reverse an order only on a clear showing of abuse of discretion.  For 
example, the denial of a motion to change venue would be an abuse of discretion if there was a 
showing that the convenience of witnesses and ends of justice would be promoted by the 
change, and there was absolutely no showing whatever to contrary.  Under this circumstance, 
there would be no evidence to sustain the decision of the trial court.  See Union Trust Life 
Insurance Co. v. Superior Court (1968) 259 Cal.App.2d 23, 28.   

 However, it is only the convenience of the nonparty witnesses that is important.  Absent 
extraordinary circumstances, the parties’ conveniences are not considered, even if they are to 
testify.  See Wrin v. Ohlandt (1931) 213 Cal. 158, 159-160.  Thus, for example, Defendants Dr. 
Mack and Dr. Araim cannot obtain a transfer solely on the ground that it will be more expensive 
or difficult for them to defend the action in Contra Costa County.  Convenience of counsel is also 
not a permissible consideration on a CCP Section 397(c) motion.  See Lieppman v. Lieber 
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(1986) 180 Cal.App.3d 914, 920.  Nor is the convenience of expert witnesses who may be 
called to testify, but who have no personal knowledge of any facts in the case.  See Wrin, supra, 
213 Cal. at 160.   

 The court notes that the burden of proof is on Defendants in a CCP Section 397(c) to 
establish whatever facts are needed to justify transfer.  Normally, this requires declarations 
containing admissible evidence.  See Lieppman, supra, 180 Cal.App.3d at 919; Tutor-Saliba-
Perini Joint Venture v. Superior Court (1991) 233 Cal.App.3d 736, 744 (“The moving parties 
have the burden [on a CCP Section 397(c) motion] of negativing plaintiff’s choice of venue.”).  
A much more extensive factual showing is required for motions based on the “convenience of 
witnesses and the ends of justice” under CCP Section 397(c).  See Juneau v. Juneau (1941) 45 
Cal.App.2d 14, 15-16.   

 Specifically, declarations must show:  (1) the names of each witness expected to testify; 
(2) the substance of their expected testimony; (3) whether the witness has been deposed or has 
given a statement regarding the facts of the case (and if so, the date of the deposition or 
statement); (4) the reasons why it would be “inconvenient” for the witness to appear locally; and 
(5) the reasons why the “ends of justice” would be promoted by transfer to a different county 
(e.g., to permit viewing of the scene or make other material evidence available.).  See Juneau, 
supra, 45 Cal.App.2d at 15-16.  And, a change of venue cannot be based on declarations 
consisting of hearsay or conclusions.  See Lieppman, supra, 180 Cal.App.3d at 919; Tutor-
Saliba-Perini Joint Venture, supra, 233 Cal.App.3d at 744.   

 Here, Defendants have only submitted their own counsel’s declaration as to where the 
witnesses reside and their “conveniences.”  This is both hearsay and conclusory and does not 
meet the high standard for a transfer of venue under the statute.  See Canepa Decl., 
paragraphs 12-16, 19.  Additionally, costs and fees must be posted on a motion made under 
CCP Section 397(c) on the grounds of “convenience of witnesses.”  See CCP Section 399(a).  
Defendants did not do so.  Because Defendants have not met their burden on this motion, and it 
will be denied on that basis. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: Touchplate Properties, LLC )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The Court is in receipt of Defendants Michael Gianni and Touch Plate Properties LLC’s late-filed 
opposition to the motion for pre-judgment attachment. The Court continues the hearing on this 
matter to July 31, 2019 at 9:00 a.m. Plaintiff to file reply in support of motion by July 24, 2019. 
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 8.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS. GIANNI 
HEARING ON RIGHT TO ATTACH ORDER 
( RE: Michael Gianni )  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The Court is in receipt of Defendants Michael Gianni and Touch Plate Properties LLC’s late-filed 
opposition to the motion for pre-judgment attachment. The Court continues the hearing on this 
matter to July 31, 2019 at 9:00 a.m. Plaintiff to file reply in support of motion by July 24, 2019. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00177 
CASE NAME: GREENE  VS.  FAY 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY JOHN BATIESTE GREENE JR. 
* TENTATIVE RULING: * 
 
 Plaintiff John Batieste Greene, Jr. moves for an award of  $ 37,471.00 in attorney fees 
under the Homeowner Bill of Rights (“HBOR”).  Plaintiff also seeks $ 1,741.89 in costs, for a 
total award of $ 39,212.89. 
 
 Plaintiff Greene’s motion is denied in full.  The basis for this ruling is as follows. 
 
 A. Governing Law. 
 
 Civil Code section 2924.12, the HBOR remedies statute, provides in pertinent part 
as follows: 
 

(h) A court may award a prevailing borrower reasonable attorney’s fees and 
costs in an action brought pursuant to this section.  A borrower shall be 
deemed to have prevailed for purposes of this subdivision if the borrower 
obtained injunctive relief or was awarded damages pursuant to this 
section.  [Emphasis added.] 

 
The Hardie decision holds that section 2924.12 authorizes the award of attorney fees to a 
plaintiff who has obtained only a temporary restraining order.  (Hardie v. Nationstar Mortgage 
LLC (2019) 32 Cal.App.5th 714, 723 [“[t]he statute does not distinguish between temporary, 
preliminary, and permanent injunctive relief”].) 
 
 However, the use of the word “may” shows a legislative intent that whether to award 
attorney fees is a matter left to the Court’s sound discretion.  Section 2924.12 can be contrasted 
with other statutes that create a presumption in favor of awarding attorney fees.  For example, 
the statute governing the award of attorney fees in a motion to expunge a lis pendens provides 
as follows: 
 

The court shall direct that the party prevailing on any motion under this chapter 
be awarded the reasonable attorney’s fees and costs of making or opposing the 
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motion unless the court finds that the other party acted with substantial 
justification or that other circumstances make the imposition of attorney’s fees 
and costs unjust.  [Emphasis added.] 
 

(Code Civ. Proc., § 405.38.) 
 
 The Court exercises its discretion to deny plaintiff Greene’s motion for attorney fees, 
based on the following three factors: (1) plaintiff only obtained ex parte temporary restraining 
orders, and has now been denied a preliminary injunction; (2) plaintiff’s case is extremely weak, 
from both a legal and an evidentiary standpoint, and; (3) plaintiff’s request for attorney fees is 
grossly excessive, and lacks evidentiary support.  These three factors are discussed in greater 
detail below. 
 
 B. Plaintiff Obtained Only Temporary Restraining Orders. 
 
 The Hardie decision, cited above, holds that a trial court may award attorney fees to a 
plaintiff even if that plaintiff has obtained only a temporary restraining order (“TRO”), and not a 
preliminary injunction.  However, the decision does not prohibit the trial court from taking into 
account the nature of the injunctive relief obtained, and the circumstances under which it was 
obtained, as a factor in deciding how to exercise its discretion. 
 
 The standard for granting a preliminary injunction has been summarized as follows: 
 

[I]n determining whether to issue an injunction, a court must weigh and balance 
both the likelihood the moving party will succeed in the litigation on the merits of 
its claim, and also the relative interim harm to the parties if the injunction is 
granted, or not granted.  [Citation omitted.]  “‘The ultimate goal of any test to be 
used in deciding whether a preliminary injunction should issue is to minimize the 
harm which an erroneous interim decision may cause …”  [Emphasis added, 
citation omitted.] 
 

(O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1467-68.)  In the wrongful 
foreclosure context, the application of this standard usually provides plaintiffs with a substantial 
advantage: given the dire consequences of losing one’s home, the Court’s practice has been to 
err on the side of granting a preliminary injunction, with appropriate safeguards for the mortgage 
loan beneficiary, even when the plaintiffs make a very weak showing concerning the likelihood 
of prevailing on the merits. 
 
 Plaintiffs have an even greater advantage when they rush into court, on the eve of a 
trustee’s sale, seeking the ‘emergency’ relief of a TRO.  Unless the Court can see at a glance 
that the plaintiffs’ case is completely without merit, the Court will almost always issue a TRO so 
that the right to a preliminary injunction can be fully briefed. 
 
 Plaintiffs also have an advantage in an ex parte application for a TRO because the 
defendants have very short notice of the application, giving them very little time to investigate 
the plaintiffs’ claims and prepare opposition papers.  In the Court’s experience, the wrongful 
foreclosure plaintiffs’ bar tends to exploit this advantage tactically.  Despite advance notice of a 
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trustee’s sale sufficient to allow for a noticed motion for a preliminary injunction, plaintiffs’ 
attorneys typically wait until a day or two before the sale date and then rush into court, having 
given the defendants’ corporate offices only telephonic notice of the application.  The Court is 
often put in the position of having to issue a TRO with no opposition papers, and before the 
defendants have even been served with process. 
 
 In the case at bar, plaintiff Greene twice rushed into court with ex parte applications 
seeking a TRO, and the Court twice granted plaintiff that interim relief.  However, given the 
realities of the situation just discussed, this ‘success’ is entitled to very little weight in deciding 
whether to award plaintiff attorney fees. 
 
 Finally, the Court is dismayed that plaintiff Greene’s attorneys apparently made 
no meaningful attempt to discuss (1) the status of plaintiff’s application for a loan modification, 
and (2) an appeal from any denial of the application, prior to filing suit and seeking the first TRO.  
Mr. Nefcy’s supplemental declaration, filed on July 10, 2019, is artfully vague on this point. 
 
 Thus, Mr. Nefcy states that he found out defendant Fay was the loan servicer “[i]n early 
December of 2018 ...”  (Supp. Dec., ¶ 2.)  And Mr. Nefcy learned that defendant U.S. Bank was 
the current beneficiary on December 28, 2018.  (¶ 3.)  But the only attempt Mr. Nefcy made to 
contact Fay or U.S. Bank, before filing suit on January 24, 2019, was on January 23, 2019, 
when he asked counsel for defendant Affinia for contact information.  (¶ 3.)  It is not clear why 
Mr. Nefcy felt he needed contact information for Fay, because plaintiff had received the 
December 28, 2018 letter from defendant Fay acknowledging the receipt of his application for a 
loan modification. 
 
 On February 5, 2019, Mr. Nefcy “reached out to” counsel for defendant Fay to ask for a 
postponement of the trustee’s sale, but Mr. Nefcy does not state that he made any inquiry as to 
the status of plaintiff Greene’s loan application, and does not state that he informed Fay of (1) 
plaintiff’s failure to receive a written notice of the grant or denial of the application, and (2) 
plaintiff’s intention to appeal any denial of the application.  (Supp. Dec., ¶ 5.)  Fay’s counsel, 
acting with the professionalism that has characterized their conduct throughout this litigation, 
voluntarily agreed to postpone the sale to February 25, 2019.  (¶ 6.) 
 
 On February 19, 2019, Mr. Nefcy asked for an additional postponement, not so that 
plaintiff Greene could appeal the denial of his loan application but “so that the parties can 
engage in meaningful settlement discussions.”  (Supp. Dec., ¶ 7.)  Three days later, plaintiff 
sought and obtained the first TRO. 
 

The Court has no reason to believe that defendants would have denied a request to 
continue the trustee’s sale for the brief time needed to process an appeal of the denial letter by 
plaintiff Greene; they had already voluntarily continued the sale date on several 
previous occasions.  But plaintiff apparently never requested a continuance for that purpose. 
 
 The strategy of plaintiff Greene’s attorneys would appear to have been not to clarify the 
status of plaintiff’s application and to appeal any denial of that application, but rather to rush in 
for a TRO, and then use their likely unnecessary ‘success’ in obtaining a TRO as a basis for 
claiming attorney fees.  The Court will not reward such a strategy. 
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 C. The Weakness Of Plaintiff’s Case. 
 
  C-1. The Weakness Of Plaintiff’s Legal Theories. 
 
 On July 3, 2019, the Court sustained defendants’ general and special demurrers  to all 
three causes of action set forth in plaintiff Greene’s original Complaint.  The Court sustained 
defendants’ demurrers to the First Cause of Action, the HBOR cause of action on which 
plaintiff’s motion for attorney fees is based, on multiple grounds: it was uncertain in three 
respects, and lacked substantive merit in three respects.  The Court granted leave to amend 
only in an abundance of caution, and even though plaintiff had not articulated how he could 
amend the Complaint so as to state a cause of action. 
 

The weakness of plaintiff Greene’s legal theories militates against awarding plaintiff 
HBOR attorney fees.  It would seem unconscionable to award HBOR fees to plaintiff when he 
currently has no operative HBOR cause of action. 
 

 C-2. The Weakness Of Plaintiff’s Evidence. 
 
The weakness of plaintiff Greene’s supporting evidence is discussed in the Court’s ruling 

on plaintiff’s companion request for a preliminary injunction.  Plaintiff has ‘succeeded’ in staying 
in his home for five years after he came into default on his mortgage loan, by means of four 
serial bankruptcies and the aggressive tactics of his current wrongful foreclosure counsel.  But 
this is not the kind of ‘success’ that the HBOR remedies statute was meant to reward.  The 
remedies statute was meant to reward success on the merits of an HBOR claim, and not 
success in delaying the inevitable: 
 

Nonpayment of the mortgage for approximately eight years while the borrower 
remains in possession is an egregious abuse.  Respondent argued, and the trial 
court agreed, that appellant is “gaming the system.”  The game is over. 

 
(Gillies v. JPMorgan Chase Bank, N.A. (2017) 7 Cal.App.5th 907, 909.) 
 
 D. The Weakness Of Plaintiff’s Showing On Attorney Fees. 
 
 In the recent Guillory decision, the Court of Appeal held in pertinent part as follows: 
 

In determining a fee's reasonableness, the court may also consider whether the 
motion itself is reasonable, both in terms of (1) the amount of fees requested and (2) the 
credibility of the supporting evidence.  [Citation omitted.]  The prevailing party must 
“submit evidence supporting the hours worked and rates claimed.”  [Citation omitted.]  
“Counsel for the prevailing party should make a good-faith effort to exclude from a fee 
request hours that are excessive, redundant, or otherwise unnecessary, just as a lawyer 
in private practice ethically is obligated to exclude such hours from his fee submission.”  
[Citation omitted.]  Counsel “should maintain billing time records in a manner that will 
enable a reviewing court to identify distinct claims.”  [Emphasis added.]  “A fee request 
that appears unreasonably inflated is a special circumstance permitting the trial court to 
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reduce the award or deny one altogether.”  [Citations omitted, emphasis added.]  
“[C]ounsel may not submit a plethora of noncompensable, vague, blockbilled attorney 
time entries and expect particularized, individual deletions as the only consequence.”  
[Citation omitted.]  Rather, counsel must “prune the fee request to comply with the law” 
instead of trying “to transfer that responsibility onto the trial court.”  [Citation omitted.] 

 
(Guillory v. Hill [May 31, 2019, No. G054027)]___Cal.App.5th___ [2019 Cal. App. LEXIS 578, at 
*12-13].)  Applying Guillory to plaintiff Greene’s pending motion, the Court finds that the 
unreasonableness and evidentiary weakness of plaintiff’s motion is a third factor militating 
against the award of any attorney fees. 
 
  D-1. The Total Amount Requested. 
 
 As noted above, plaintiff Greene moves for an award of $ 37,471.00 in attorney fees and 
$ 1,741.89 in costs, for a total award of $ 39,212.89.  Plaintiff seeks these fees and costs for 
obtaining two TROs through ex parte applications.  To call this fee request “unreasonably 
inflated” (Greene, supra) would be an understatement. 
 
  D-2. Mr. Nefcy’s Hourly Rate. 
 
  Plaintiff Greene’s motion for attorney fees is supported by the declaration of Duncan 
McGee Nefcy.  This declaration sets forth no allegations concerning the hourly rate claimed for 
Mr. Nefcy’s work.  Thus, Mr. Nefcy does not allege what Mellen Law Firm charges clients for his 
work; he does not describe his background and experience; and he offers no information 
concerning the prevailing rate charged by plaintiffs’ attorneys for wrongful foreclosure work in 
the San Francisco Bay Area. 
 
 Faced with this void of information, the Court looked to the California State Bar website.  
The website shows that Mr. Nefcy graduated from a law school in New York, and was admitted 
to practice in California on June 1, 2017. 
 
 Plaintiff Greene’s support for seeking $ 371.00 per hour is not any actual evidence, 
but rather the following passages of argument within plaintiff’s opening and reply memoranda: 
 

Under the Laffey Matrix, the reasonable hourly rate for an attorney of Duncan 
McGee Nefcy’s years out of law school, one to three years, is $371.00.  (Laffey v. 
Northwest Airlines, Inc. (D.D.C. 1983 572 F.Supp. 354 …;  Laffey Matrix found at 
http://www.laffeymatrix.com/see.html.)  The lodestar amount is therefore $ 
18,735.50 as the result of multiplying the hours of Duncan McGee Nefcy by his 
respective reasonable hourly rate.  … 
 
(Memorandum, filed on 5-30-19, p. 14, lines 4-10.) 
 
As for the hourly rate, $371/hour is not excessive.  Reference to the Laffey Matrix 
is a reasonable means of determining the reasonable hourly rate of Plaintiff’s 
counsel that has been used reliably by the courts in the Bay Area.  [Citation 
omitted.]  Although trial courts are not required to follow the Laffey Matrix, there is 
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no abuse of discretion in relying on it and citing thereto in determining a 
prevailing party’s reasonable hourly rate.  [Citation omitted.] 
 
Moreover, if factors such as inflation and the cost of living are taken into account, 
$371/hour is not extreme for a second-year attorney.  [Citation omitted.]  In fact, 
when cost of living is accounted for, the amount in the Laffey Matrix is adjusted 
upwards for Bay Area attorneys due to the high cost of living.  [Citation and 
references to websites omitted.] 
 
(Reply, filed on 7-17-19, p. 3, lines 8-22.) 

 
 Plaintiff Greene cites the Syers decision for the proposition that simply providing the 
Court with a link to the “Laffey Matrix” is a sufficient evidentiary showing of what Mr. Nefcy’s 
hourly rate should be.  (See, Syers Properties III, Inc. v. Rankin (2014) 226 Cal.App.4th 691, 
702.)  This is a mischaracterization of that case’s holding, which also cited to expert testimony 
and the trial court’s own independent assessment: 
 

In the instant case, the trial court's rate determination was supported not 
only by the adjusted Laffey Matrix, but also by Feeney, an attorney with more 
than 20 years' experience in civil litigation of this type, who stated under penalty 
of perjury his opinion as to the prevailing rate in the San Francisco Bay Area for 
the services performed by the attorneys and paralegals in the case—at rates 
virtually identical to those calculated in the Laffey Matrix as adjusted for the San 
Francisco-San Jose-Oakland region.  Moreover, the trial judge who had presided 
over the matter viewed the services performed as “sophisticated” legal work and 
stated the hourly rate requested was “not even close to the highest hourly rate 
that I have seen in this area.” 
 

(Syers, supra., 226 Cal.App.4th at 702.) 
 
 Also, plaintiff has offered no current evidence as to how the Laffey Matrix hourly rate 
should be adjusted — upward or downward — for the San Francisco Bay Area.  (See, Iroanyah 
v. Bank of America (7th Cir. 2014) 753 F.3d 686, 694 ["[t]he Laffey Matrix is a chart of hourly 
rates in the Washington, D.C. area," and "it is not determinative, or even persuasive, evidence 
of a reasonable hourly rate in the Northern District of Illinois"].)  This is another point of 
distinction from the Syers decision, where the trial court was provided with evidence concerning 
“Locality Pay Tables” that would support such an adjustment: 
 

Defendants also relied upon the “Laffey Matrix,” attached as exhibits to the 
motion.  As described by defendants, the Laffey Matrix “is an official source of 
attorney rates based in the District of Columbia area, which can be adjusted to 
the San Francisco Bay Area by using the Locality Pay Tables.”  [Emphasis 
added.] 
 

(Syers, supra, 226 Cal.App.4th at 695.)  The Syers decision is five years old, and the Court 
cannot simply assume that the adjustment found reasonable in 2014 is the adjustment that 
would still be reasonable in 2019. 
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 In sum, plaintiff Greene has given the Court no meaningful evidence concerning what 
hourly rate should be awarded for Mr. Nefcy’s work. 
 
  D-3. Improper Hours. 
 
 Plaintiff has also claimed hours that are not related to the two TROs, or are otherwise 
improper.  These include the following: 
 

2-11-19 Plaintiff claims 0.5 hours for “[d]rafting objection to 
Decl. Nonmonetary status.”  However, the misguided nature of 
that objection was addressed in the Court’s uncontested ruling on 
defendant Affinia’s joinder in the recent demurrer.  Following that 
ruling, plaintiff promptly withdrew the objection.  The Court would 
not award attorney fees for drafting an objection that should never 
have been filed. 

 
3-1-19 Plaintiff claims 14.4 hours, incurred from March 1 through April 11, 

for reviewing the notice of removal to federal court and bringing a 
motion for remand.  This work had nothing to do with the TRO that 
was issued here in Superior Court on February 22, 2019. 

 
3-26-19 Plaintiff claims 5.9 hours for unsuccessfully requesting injunctive 

relief from the federal District Court judge.  Plaintiff’s request was 
denied based on the judge’s finding that plaintiff’s claim of an 
HBOR violation was false.  The HBOR remedies statute Court 
does not authorize an award of attorney fees for plaintiff’s 
not obtaining injunctive relief. 

 
 

  D-4. Inadequate Documentation And Explanation Of Costs. 
 
 Plaintiff Greene claims $ 1,741.89 in costs, citing to a table attached to Mr. Nefcy’s 
opening declaration.  In the declaration itself, Mr. Nefcy alleges only as follows: 
 

33. …  Costs in this matter leading up to the granting of the second temporary 
restraining order are $1741.89.  A true and correct copy of an accounting 
of the …  costs spent on matters relevant to the Injunctive Relief granted 
in this matter is attached hereto as Exhibit F. 

 
(Nefcy Dec., filed on 5-30-19, p. 6, lines 6-9.) 
 

The table of costs is completely inadequate as documentation of, and as an explanation 
of, plaintiff’s costs.  Plaintiff does not indicate on what date each cost item was incurred, and the 
descriptions of many cost items are so vague as to be unintelligible. 
 
 For example, there is a cost item described as “Courtesy Copy of Request For Oral 
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Argument on Motion for Remand.”  Plaintiff claims $ 91.75 for this cost, but what does it 
represent?  Is this a copy charge, or a courier charge?  Other cost items are labeled “[c]ourier 
filing expense,” but not this one. 
 
 Plaintiff Greene’s request for costs is also improper because Mr. Nefcy fails to explain 
why, in each instance when he chose to use a courier rather than send papers by mail or 
federal express, a courier was necessary.  For example, Mr. Nefcy does not explain why it was 
necessary to send a courier on three separate occasions to file proofs of service, at $ 50.00 
per trip. 
 
 Finally, plaintiff Greene’s request for costs is also improper because plaintiff seeks the 
recovery of costs that are not related to his obtaining the two subject TROs.  For example, 
plaintiff seeks to recover approximately $ 163 in costs related to the motion for remand. 
 
  D-5. Adjusting The Lodestar. 
 
 Perhaps the most perplexing feature of plaintiff Greene’s motion is plaintiff’s argument 
that the amount of attorney fees calculated through a lodestar analysis should be doubled.  
This argument is factually unsupported and lacks legal merit. 
 

Mellen Law Firm 
 

 Mr. Nefcy argues as follows concerning why the lodestar amount should be doubled, so 
that attorney fees would be awarded at the effective rate of $ 742.00 per hour: 
 

Plaintiff’s counsel, Mellen Law Firm, is a small law firm with just two 
attorneys.  As a result, the hours spent litigating this case — including the many 
hours spent in a court which did not even have jurisdiction over the matter, in 
bankruptcy court, and seeking to enjoin a sale scheduled in contempt of this 
court —  tangibly took away from the time Plaintiff’s counsel could dedicate to 
other employment and other clients.  This is detrimental to the public, as it makes 
it more difficult for homeowners whose rights are being violated to find counsel.  
In the Bay Area, which is experiencing a historic and heart-wrenching wave of 
displacement of low- and middle-income people, this is all the more chilling. 
 

(Memorandum, filed on 5-30-19, p. 14, lines 18-25.)  There are several problems with 
this argument. 
 
 First, the argument would appear to be factually inaccurate.  There is no evidence 
concerning how many attorneys work for Mellen Law Firm (Mr. Nefcy does not say in his 
declaration), but the number “2” is clearly not correct: plaintiff’s reply memorandum shows three 
attorneys on the caption page, and it was signed by one Brenna Wood Fitzpatrick. 
 
 The second problem with this argument is that it is tautological.  Plaintiff Greene argues 
that the lodestar should be adjusted upward because the hours Mr. Nefcy spent working for 
plaintiff are hours that Mr. Nefcy did not spend working for someone else.  But that would be 
true of any claim for attorney fees.  Under the logic of plaintiff’s argument, every lodestar figure 
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must be adjusted upwards because every attorney who is working for one client is not working 
for another.  That makes no sense, and plaintiff cites no law in support of such an adjustment. 
 
 The third problem with this argument is that, in the Court’s experience, there is no 
shortage of attorneys willing to pursue wrongful foreclosure cases.  While Mr. Nefcy obviously 
has a healthy appreciation for Mellen Law Firm’s unique contribution to the public weal, the firm 
has plenty of competition. 
 

Great Knowledge And Skill 
 

 Plaintiff Greene argues that the lodestar figure should be doubled because Mr. Nefcy 
“has acted with great skill and knowledge in this case.”  This characterization of the legal 
acumen that Mellen Law Firm has so far displayed in this case is, perhaps, overstated.  
Consider the following:  
 

 Mr. Nefcy drafted the First Cause of Action for an alleged dual tracking 
violation.  In its ruling on the recent demurer, the Court found this cause 
of action defective in six respects.  For example, plaintiff did not state the 
date of the violation, so that the Court could not determine which version 
of the HBOR dual tracking statute applied.  Plaintiff also sought 
compensatory and punitive damages, even though the HBOR remedies 
statute does not authorize those remedies pre-foreclosure. 
 

 Mr. Nefcy drafted the Second Cause of Action for violation of the 
Rosenthal Fair Debt Collection Practices Act.  The Court found this cause 
of action defective in five respects.  For example, the Court found that it 
relied on “pure legal conclusions devoid of ultimate facts,” and it failed 
to identify the act of “debt collection” that was the subject of the cause 
of action. 
 

 Mr. Nefcy drafted the Third Cause of Action for violation of the Unfair 
Competition Law.  The Court found this cause of action defective in ten 
respects.  For example, the Court found plaintiff’s allegations 
impermissibly conclusory, and plaintiff sought four remedies not available 
in a UCL cause of action: compensatory damages, punitive damages, 
the disgorgement of profits, and attorney fees. 

 

 Mr. Nefcy drafted an objection to a declaration of non-monetary status 
that reflected a fundamental misunderstanding of the Civil Code section 
2924l procedure.  It was only when the Court called Mr. Nefcy’s attention 
to his error that plaintiff Greene withdrew the objection. 
 

A lawyer who has been practicing for only two years can be expected to make mistakes, 
and it takes more than two years to develop a mastery of California law.  But the Court cannot 
find that Mr. Nefcy and his colleagues have yet “acted with great skill and knowledge in 
this case.” 
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Difficult Legal Issues 
 

 Finally, plaintiff Greene argues that the lodestar figure should be doubled because of 
difficult legal issues.  However, the only legal issue he specifically identifies is whether the 
federal District Court had jurisdiction over this case, and that legal issue has nothing to do with 
the two TROs that plaintiff obtained here in Superior Court. 
 
 Plaintiff’s case is based on a single alleged dual tracking violation.  There is nothing 
particularly difficult about seeking a TRO based on such a violation.  The Court finds that the 
nature of the legal issues involved in this case would not justify doubling the lodestar figure.  
 
  D-6. Conclusion. 
 
 If the Court had been inclined to award attorney fees, the Court could have done plaintiff 
Greene’s homework for him.  The Court could have tried to make sense of plaintiff’s 
inadequately supported motion and come up with some kind of number through its own 
independent analysis.  But the Guillory decision cited above affirms a trial court’s right to 
exercise its discretion not to perform such an independent analysis.  (See, Guillory v. Hill [May 
31, 2019, No. G054027)]___Cal.App.5th___ [2019 Cal. App. LEXIS 578, at *12-13].)  The Court 
would have exercised its discretion not to perform such an independent analysis in the case at 
bar, for the reasons stated above. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00177 
CASE NAME: GREENE  VS.  FAY 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY JOHN BATIESTE GREEN JR. 
* TENTATIVE RULING: * 
 
 Plaintiff John Batieste Greene, Jr. seeks a preliminary injunction against foreclosure, 
under the Homeowner Bill of Rights (“HBOR”).  Plaintiff’s motion is denied in full.  The 
temporary restraining orders issued earlier in this action are hereby immediately dissolved.  
After carefully weighing the evidence, and having considered both the likelihood that plaintiff 
Greene will prevail on the merits and the relative interim harm to the parties, the Court finds that 
the issuance of an injunction would not be appropriate.  (See, City of San Jose v. MediMarts, 
Inc. (2016) 1 Cal.App.5th 842, 850; O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 
1463-64.) 
 
 The basis for this ruling is as follows. 
 
 A. Plaintiff’s Characterization Of Defendants’ Behavior. 
 
 Much of the evidence and argument offered in support of plaintiff Green’s request for 
injunctive relief does not address the merits of plaintiff’s HBOR claim; rather, it constitutes an 
aggressive and largely rhetorical attempt to vilify the named defendants and their counsel.  
Although this attempt is not directly relevant to the Court’s ruling, the Court feels the need to set 
the record straight for the benefit of the Court of Appeal, should plaintiff seek appellate review. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/24/19 

 
 

- 25 - 

 
  A-1. Pre-Complaint Conduct. 
 
 Plaintiff Greene characterizes defendants as “dastardly” because they set the trustee’s 
sale for February 11, 2019.  But plaintiff fails to acknowledge the situation as it appeared from 
defendants’ point of view. 
 
 Defendant Fay sent plaintiff Greene a denial letter on January 7, 2019.  The 30 day time 
to appeal from that denial letter expired on February 6, 2019.  From defendants’ point of view, 
the trustee’s sale was set for a date five days after the time to appeal would expire.  There was 
nothing dastardly about it. 
 
 The Court is skeptical of plaintiff Greene’s representation that he did not receive the 
January 7 denial letter in January.  It seems suspicious that the only notice or other 
communication from defendants that plaintiff denies receiving is the one that torpedoes his 
case.  Plaintiff’s failure to inquire about the status of his loan modification before bringing suit is 
also suspicious.  One could make a reasonable inference that plaintiff rushed into court on 
January 24, 2019 precisely because he had received the denial letter, and knew that a lawsuit 
was the only way to further postpone the foreclosure. 
 

But even if plaintiff Greene’s representation was truthful, plaintiff does not explain how 
defendants would have known that plaintiff had not received the letter.  Plaintiff’s supporting 
declaration does not allege that plaintiff himself made any attempt to contact defendant Fay 
after receiving the December 28, 2018 acknowledgment letter.  And as was discussed above in 
the Court’s ruling on plaintiff’s motion for attorney fees, even Mr. Nefcy’s supplemental 
declaration — filed in response to the Court’s specific request for clarification on this point — is 
artfully vague. 
 
  A-2. Removal To Federal District Court. 
 
 Defendants removed this action to federal District Court on two grounds: (1) diversity 
jurisdiction, and; (2) federal question jurisdiction.  Plaintiff Greene argues that this was frivolous.  
It was not. 
 

Diversity Jurisdiction 
 

 As the federal magistrate found in her remand order, there would have been diversity 
jurisdiction but for the citizenship of defendant Fay Servicing, LLC.  There was some confusion 
about defendant Fay’s citizenship for the following reason: 
 

…  As the Court noted in its third order to show cause (Dkt. No. 41), the 
citizenship of Fay Servicing remains unclear because Fay Servicing’s sole 
member and owner is itself an LLC (Fay Management, LLC), and that LLC’s sole 
member and owner is another LLC — Fay Financial, LLC. 
 

(Order Re: Plaintiff’s Motion To Remand, p. 4, fn. 6.)  While this confusion was ultimately 
rendered moot by Fay’s voluntary withdrawal of its argument for diversity jurisdiction, there is no 
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evidence that any legal mistake concerning Fay’s citizenship was the product of bad faith on the 
part of Fay’s counsel. 
 
 For this reason, the federal magistrate denied plaintiff Greene’s request for the attorney 
fees that plaintiff incurred in bringing the motion for remand.  With regard to the diversity 
jurisdiction issue, the magistrate denied fees on the following grounds: 
 

First, the Court rejected Plaintiff’s identical “amount in 
controversy” argument in the related action and concluded that subject matter 
jurisdiction exists in that case based on the complete diversity of the parties and 
an amount in controversy that exceeds $75,000.  See Greene, 2019 WL 
1331027, at *3-5.  Plaintiff’s amount-in-controversy argument is the only 
argument asserted in his motion to remand as to diversity jurisdiction.  (See 
Generally Dkt. No. 11.) 

 
Second, while Fay Servicing apparently cannot prove that it is diverse 

from Plaintiff, the issue arose only when raised by the Court: both Plaintiff and 
Defendants were apparently unaware of the citizenship rules for a limited liability 
company (“LLC”).  Defendants’ notice of removal asserted that Fay Servicing is 
an LLC organized in Delaware, with its principal place of business in Illinois.  
(Dkt. No. 1 at 5.)  Those facts would establish diversity if Fay Servicing were a 
corporation; however, because Fay Servicing is an LLC, the crucial inquiry is the 
citizenship of its owners and members.  See Johnson, 437 F.3d at 899.  Of 
course, Fay Servicing is now on notice of the appropriate test and thus when 
removing any future cases must be able in good faith to allege that its owners 
and members are diverse from the plaintiff.  But the Court does not fault Fay 
Servicing for not properly alleging citizenship upon removal in this case given that 
Plaintiff was not aware of the issue either.  [Emphasis added.] 

 
(Order Re: Plaintiff’s Motion To Remand, p. 7, lines 13-28.) 
 
 In fact, the federal magistrate not only declined to issue an award of attorney fees 
against defendants, she also admonished plaintiff’s counsel Mr. Nefcy concerning the rhetoric 
used in his federal court filings: 
 

Plaintiff’s briefing on the instant motion contains statements that are neither 
helpful to the Court nor reflective of the decorum expected of litigants.   
[Emphasis added.]  (See, Dkt. No. 11 at 10, 14, 16, 19 (“Defendants’ statement 
to the contrary is the result of either ignorance or bad faith”] “Defendant [sic] 
blatantly ignores the express of the language [sic] of the complaint as it relates to 
Plaintiff’s request for legal remedies”; Defendant [sic] seems to fetishize Plaintiff’s 
use of ‘permanent injunction’”; Defendant’s [sic] argument relies on an absolutely 
untenable premise”; and “This claim is ridiculous and contrived by [sic] the case 
law.”); see also Dkt No. 34 at 3,5,7, (“Defendants blatantly ignores [sic] the 
painfully plain language of the [RFDCPA]”; “This is not the Law, and Defendants’ 
statement to the contrary is brazenly based in bad faith”; “Defendants’ faith 
appears to be lacking in goodness”; “Defendants’ modus operandi is to break the 
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rules and litigate in accordance to their whims, desires, and tastes”; “This is an 
absolute misrepresentation of the law, and it is a blatant abuse of the removal 
process”; and “Defendants abuse the trust and faith of the Court as well as that of 
the American People when they remove without a reasonable basis to do so as 
they have done here.”).) 

 
(Order Re: Plaintiff’s Motion To Remand, p. 5, fn. 7.)  Undaunted, Mr. Nefcy has filled his 
preliminary injunction papers here in Superior Court with the same kind of inflammatory 
statements that he has already been admonished “are neither helpful to the Court nor reflective 
of the decorum expected of litigants.” 
 

Federal Question Jurisdiction 
 

 Plaintiff’s Second Cause of Action is for violation of the Rosenthal Fair Debt Collection 
Practices Act.  This cause of action contains multiple references to federal statutes in the federal 
Fair Debt Collection Practices Act.  (Complaint, ¶¶ 46-51 and ¶ 56.)  For example, in paragraph 
56 plaintiff alleges as follows: 
 

Pursuant to Civil Code § 1788.17, every debt collector that violates [15 U.S.C.] 
Section 1692b to §1692j, inclusive, shall be subject to the remedies in 15 U.S.C. 
1692k.  Pursuant to 15 U.S.C. 1692k, Defendant is liable for actual damages, 
civil penalties in the amount of $1,000, attorneys’ fees, and costs of court. 
 

 Defendants took the position that these references to federal law constituted a sufficient 
basis to invoke federal question jurisdiction.  There is apparently no Ninth Circuit decision 
directly on point, because when the federal magistrate ruled against plaintiff on this issue, he 
cited to an unpublished federal District Court decision.  (See, Ghalehtak v. Fay Servicing, LLC 
(N.D.Cal. June 4, 2018, No. 18-cv-02306-PJH) 2018 U.S.Dist.LEXIS 93818, at *4-5.)  The 
magistrate also cited to a Ninth Circuit decision that construed a Nevada statutory scheme, and 
not California’s Rosenthal Act.  (See, Nevada v. Bank of Am. Corp. (9th Cir. 2012)  672 F.3d 
661, 675-676.) 
 
 As was noted above, the federal magistrate denied plaintiff Greene’s request for the 
attorney fees that plaintiff incurred in bringing the motion for remand.  With regard to the federal 
question issue, the magistrate denied fees without even feeling a need to separately address 
that issue: 
 

Plaintiff seeks an award of attorneys’ fees, arguing that Defendants’ removal was 
objectively unreasonable for two reasons: (1) “the law is abundantly clear that the 
RFDCPA is not a [f]ederal [q]uestion …  The Court disagrees … 
 

(Order Re: Plaintiff’s Motion To Remand, p. 7, lines 8-12.)  The Court concurs with the 
magistrate’s assessment. 
 
  A-3. Privileged Communications. 
 
 On March 15, 2019, while the case was in federal District Court, the parties held an ADR 
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telephone conference.  Plaintiff Greene purports to be outraged that defendants’ counsel 
disclosed what was discussed in the conference at the hearing on plaintiff’s ex parte 
application for a TRO, heard by the federal magistrate on March 28.  There are three problems 
with this argument. 
 
 First, plaintiff Greene cites no law providing that informal discussions in an ADR 
telephone conference must be kept confidential.  Second, there is no evidence that defendants’ 
counsel was acting with any nefarious purpose; rather, he made the disclosure in an attempt to 
persuade the magistrate that further ADR efforts would likely be fruitless.  Third, plaintiff’s 
counsel had no problem disclosing what was discussed in the ADR conference here in Superior 
Court, when it served his purposes: 
 

10. On March 15, 2019, the parties had an ADR telephone conference at 
which FAY’s Counsel expressly stated that their clients will not be offering 
any kind of home-retention alternative to foreclosure … 

 
(Nefcy Dec., filed on 7-10-19, ¶ 10.)  Why is a disclosure of this information by defendants’ 
counsel objectionable, but a disclosure by plaintiff’s counsel is not? 
 
  A-4. The Second TRO. 
 
 Plaintiff Greene also mischaracterizes defendants’ conduct with regard to the second 
TRO.  He does this in three respects. 
 
 First, plaintiff Green sought the TRO based on the representation that “[t]o date I have 
not received a written determination on my December 2018 loan modification application.”  
(Greene Dec., filed on 5-20-19, p. 6, ¶ 34.)  This representation was false.  Mr. Nefcy’s attorney 
first received the January 7, 2019 denial letter as an attachment to defendants’ opposition 
memorandum in February 2019, and again as an attachment to a later opposition memorandum 
in March 2019.  Defendants justifiably opposed an application that was based on such a crucial 
misrepresentation of fact. 
 
 Second, plaintiff Greene argues that defendants’ refusal to continue the trustee’s sale 
past May 29, 2019 was a violation of the first TRO issued on February 22, 2019.  But it is not at 
all clear that the February 22 TRO was still in effect. 
 
 The February 22 TRO, by its terms, was to remain in effect only pending the hearing on 
the motion for a preliminary injunction.  That motion was set for hearing here in Superior Court 
on March 27, 2019. 
 

Plaintiff Greene offers no evidence that he made any effort to re-set the motion for 
hearing in the federal District Court after the case was removed.  Nor did he attempt to re-set 
the motion for hearing here in Superior Court after the case was remanded. 

 
While the case was in federal court plaintiff Greene did rush in with a characteristically 

last-minute application for a TRO in federal court; according to plaintiff himself, the application 
was heard only hours before the scheduled trustee’s sale.  But that application was denied on 
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the merits.  One could make a good faith argument that the denial of the application for a TRO 
in federal court terminated the February 22 TRO that had previously been issued here in 
Superior Court. 
 
 The third way plaintiff Greene mischaracterizes defendants’ conduct with regard to the 
second TRO is to argue that defendants were threatening a violation of the Chapter 13 
bankruptcy’s automatic stay.  This argument lacks merit.  Plaintiff filed the March 2019 
bankruptcy — his fourth in the past four years — within one year of the dismissal of the 2017 
bankruptcy.  Accordingly, the automatic stay in the 2019 bankruptcy expired one month after its 
filing.  (11 U.S.C. § 362, subd. (c)(3)(a).)  Plaintiff was apparently unable to make the showing 
of good faith that would have been required to obtain an extension of the automatic stay 
past one month (ibid.), so he instead filed a new motion for a preliminary injunction here in 
Superior Court. 
 
 B. Likelihood Of Prevailing On The Merits. 
 
  B-1. The Weakness Of Plaintiff’s Legal Theories. 
 
 On July 3, 2019, the Court sustained defendants’ general and special demurrers  to all 
three causes of action set forth in plaintiff Greene’s original Complaint.  The Court granted leave 
to amend only in an abundance of caution, and even though plaintiff had not articulated how he 
could amend the Complaint so as to state a cause of action.  The weakness of plaintiff Greene’s 
legal theories militates against granting a preliminary injunction. 
 

 B-2. The Weakness Of Plaintiff’s Evidence. 
 

The Alleged HBOR Violation Is Now Cured 
 

 Section 2924.12, the HBOR remedies statute, provides in pertinent part as follows: 
 

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent 
shall not be liable for any violation that it has corrected and remedied prior 
to the recordation of the trustee’s deed upon sale, or that has been 
corrected and remedied by third parties working on its behalf prior to the 
recordation of the trustee’s deed upon sale. 

 
Despite the opportunity to file supplemental papers, plaintiff Greene has not been able to 
identify an HBOR violation that has not been remedied. 
 
 If the HBOR violation was the failure to send out a written notice of the denial of plaintiff’s 
application for a loan modification, that violation has been cured.  Plaintiff Greene’s counsel has 
been served with the January 7, 2019 denial letter on multiple occasions. 
 
 If the HBOR violation was the failure to schedule the trustee’s sale for a date that would 
accommodate plaintiff’s 30-day period for appealing from the denial, plaintiff Greene has now 
waived his right to pursue that violation: 
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Appeal of the denial appears to be futile.  (See, Declaration of Duncan McGee 
Nefcy.)  Defendants have stated that they will not negotiate for a home-retention 
loss mitigation option, so an appeal seems futile.  Furthermore, Defendants did 
not send the written determination to Plaintiff, rather, Plaintiff was no informed 
[sic] of the determination until Defendants disclosed in opposition.  For this 
reason, plaintiff has not appealed. 
 

(Plaintiff’s Reply, filed on 7-10-19, p. 1, lines 8-12.)  There would be no purpose in issuing a 
preliminary injunction in order to accommodate an appeal that plaintiff has no intention of 
bringing. 
 
 Further, if the HBOR violation was the failure to schedule the trustee’s sale for a date 
that would accommodate plaintiff’s 30 day period for appealing from the denial, plaintiff Greene 
has failed to offer substantial evidence that this violation was material.  In the Court’s ruling on 
the demurrer brought by defendants Fay and U.S. Bank, the Court took judicial notice of a 
declaration in which plaintiff acknowledged that his current financial situation is fairly dire.  
(See, Defendants’ RJN, Exh. 9 [Declaration of Debtor filed on 9-28-18 reciting that “my income 
has reduced” and “it is unknown when I will return to work”].) 
 
 The Court asked for supplemental evidence on this point.  The only evidence plaintiff 
Greene provided was a declaration from plaintiff Greene’s counsel, Mr. Nefcy, and not from 
plaintiff Greene himself.  Mr. Nefcy’s declaration contains a single, conclusory sentence that is 
clearly not based on his own personal knowledge: 
 

14. Plaintiff’s income has improved, and I believe that if Plaintiff 
were to appeal the denial, it would be based in part on changes to 
his income. 

 
(Nefcy Dec., filed on 7-10-19, p. 4, ¶ 14.)  This is obviously completely unsatisfactory as 
supporting evidence. 
 

Additional Evidentiary Matters 
 

 Evidence Code section 412 provides that “[i]f weaker and less satisfactory evidence is 
offered when it was within the power of the party to produce stronger and more satisfactory 
evidence, the evidence offered should be viewed with distrust.”  (See also, Ellis v. Toshiba 
America Information Systems, Inc. (2013) 218 Cal.App.4th 853, 885-886.)  In its interim ruling of 
July 3, 2019, the Court gave plaintiff Greene an opportunity to produce stronger evidence on the 
issue of materiality.  Yet plaintiff himself did not file any supplemental declaration.  The Court 
infers that plaintiff is unable to offer any truthful evidence that his financial condition is so 
substantially improved that he can realistically expect to obtain a viable loan modification. 

 
Also, in the supplemental papers filed on July 10, 2019, plaintiff Greene withdrew his 

argument that making some payments during his failed 2017 bankruptcy bears on the issue of 
materiality.  Accordingly, the evidence concerning those payments does not support his request 
for injunctive relief. 
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Finally, in the supplemental papers filed on July 10, 2019, plaintiff Greene acknowledges 
that his Chapter 13 payments “are becoming unmanageable.”  Accordingly, plaintiff’s former 
representations concerning the rosy outlook for his 2019 bankruptcy do not support his request 
for injunctive relief.  (Greene Dec., ¶ 23 and ¶ 27.)  

 
C. Conditions On Injunctive Relief. 
 
In the Court’s interim ruling on July 3, 2019, the Court noted that a preliminary injunction 

is an equitable remedy, and “one who seeks equity must do equity.”  (Davenport v. Blue Cross 
of California (1997) 52 Cal.App.4th 435, 454-455.)  The Court requested supplemental briefing 
on the question of whether plaintiff Greene would be willing to post an undertaking in some 
amount, or agree to other conditions in lieu of an undertaking. 

 
 In the supplemental papers filed on July 10, 2019, plaintiff Greene fails to respond to the 
Court’s request.  Instead, plaintiff doubles down on his theory that there is equity in the property, 
and that this equity can serve as an undertaking substitute.  In the absence of any legal 
argument that the Court can treat equity as an undertaking substitute, and in the absence of any 
competent evidence of the current amount of equity in plaintiff’s residence (Zillow doesn’t 
count), plaintiff’s argument on this point lacks merit. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00856 
CASE NAME: McDONALD  VS.  PERKINS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RONALD D. PERKINS 
* TENTATIVE RULING: * 
 
Defendant Perkins general and special demurrer to the complaint is sustained with leave to 
amend.  
 
In opposition, plaintiff requests that the court grant leave to amend after conducting a default 
prove-up as to another defendant. The request is denied. The court will not entertain a default 
prove up as to one party until the case has been resolved as to the remaining parties. Plaintiff 
has 10 days leave to amend. 
 

  

12.  TIME:  9:00   CASE#: MSN18-2214 
CASE NAME: MacMASTER  VS.  TWA 
HEARING ON MOTION TO AMEND 
FILED BY DOUG MACMASTER 
* TENTATIVE RULING: * 
 
The motion to amend is granted.  The court already granted petitioner leave to file an amended 
petition when it issued a tentative ruling on April 23, 2019 sustaining respondents’ demurrer with 
leave to amend.  Petitioner has explained that he filed this motion instead because he wanted 
to allege two causes of action that went beyond the scope of the leave to amend that the court 
had granted. 
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Petitioner is granted leave to file a Second Amended Verified Writ Petitions and Complaints in 
the form that appears in the court’s file immediately behind the Declaration he filed on May 28, 
2019.  Petitioner shall file and serve this Amended Petition on or before August 7, 2019. For 
future reference, when filing a motion for leave to amend, petitioner should attach his proposed 
amended pleading as an Exhibit to his supporting Declaration. 
 

  

13.  TIME:  9:00   CASE#: MSN19-1145 
CASE NAME: RE DISPUTED CLAIM OF ALEXANDRA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition for minor’s compromise is approved. The court will sign the order provided. 
 

 

 
ADD-ONS 

 
14.  TIME:  9:01   CASE#: MSC17-00395 
CASE NAME: 801 CHESLEY VS. ANNIE'S ANNUAL 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY ANNIE'S ANNUALS AND PERENNIALS, LLC 
* TENTATIVE RULING: * 
 
Defendant Annie’s Annuals’ motion for attorney fees and costs is granted in part and denied and 

part. Plaintiff seeks costs of $3,996.40 and attorney’s fees of $47,049.00. The court awards the 

costs requested and attorney fees of $36,392.50 

 Defendant is the Prevailing Party  

 Plaintiff Chelsey filed this declaratory relief action on February 28, 2017. Annie’s filed its 

cross-complaint for declaratory relief on April 3, 2017. The sole dispute in both complaints 

concerned whether defendant had properly exercised a lease renewal option as defendant 

maintained or had converted to a month-to-month tenancy as plaintiff maintained. The court 

granted defendant’s motion for summary judgment, accepting defendant’s interpretation of 

the contract.  

 Despite losing on summary judgment, plaintiff contends that it too is a prevailing party 

since the rights between the parties have been clarified. The contract defines “Prevailing Party” 

as the party who “substantially obtains or defeats the relief sought.” Here, plaintiff sought a 

declaration that “Annie’s did not exercise any option under the lease.” Complaint, p.3:25. 

Defendant substantially defeated this position and substantially obtained the relief it sought. 

There is no doubt that Annie’s alone is the prevailing party.   

 Reasonable Costs 
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 Plaintiff does not dispute the costs requested. Accordingly, defendant is awarded costs 

of $3,996.40. 

Reasonable Attorneys’ Fees 

The starting point of a fee award “begins with the ‘lodestar,’ i.e., the number of hours 

reasonably expended multiplied by the reasonable hourly rate.” PLCM Group, Inc. v. Drexler 

(2000) 22 Cal.4th 1084, 1095, italics added. The court agrees with plaintiff that the defense 

could have done a better job of laying out the traditional lodestar analysis. 

In the moving papers, defendant requested $40,721.50 in fees incurred and anticipated 

adding another $3,900 for fees related to the reply brief and hearing, for a total of $44,621.50. 

Defense counsel included her declaration attesting to the reasonableness of her hourly rates 

(varying between $295 and $325) and the hourly rate of an otherwise unidentified person 

named Alex Miller who bills at $125. The declaration attached all the bills, leaving it to the court 

to determine how many hours Ms. Fritzinger and Mr. Miller spent on the tasks. In reply, the court 

learned that two other attorneys also worked on the case and that, according to Ms. Fritzinger, 

their hourly rates were reasonable. Again, the court is left to calculate how many hours those 

attorneys spent on the matter and to try to ascertain what work they did on the case.  

 With the reply, Ms. Fritzinger bumped up the fee request another $2,427.50 to 

$47,049.00 because “defendant incurred another invoice” and it took counsel more time than 

expected to complete the reply brief. Reply, p. 2, fn 1. The belated invoice reflects 15.5 hours of 

legal work charged at $3,317.50 to prepare the fee motion. These amounts should have been 

addressed when the motion was presented. The court is also concerned that the sums involved 

don’t correspond and therefore don’t make sense. For example, the invoice amount alone 

exceeds the requested fee increase without even taking into account the alleged additional work 

required to file the reply. The court therefore declines to award fees greater than those 

requested with the moving papers. 

The court also declines to award fees for services rendered before the action was filed. 

The contract allows the prevailing party to recover fees related to the “action or proceeding.” 

The contract does not appear to contemplate “pre-litigation fees.” Accordingly, the court will 

deduct fees of $1,622.50.  

 The court also finds some legal work unrelated to the limited issue presented in this 
action. The court will deduct fees attributable to attempting to secure another lease ($1,363.50) 
and other matters concerning extraneous landlord/tenant issues ($4,943.00). The court 
therefore finds reasonable attorney fees in the amount of $36,392.50 
 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=5e138e85-ac93-4ca8-ae23-c5a6c69dc622&pdsearchterms=30+cal.app.5th+35&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=3018bd1d-8ae3-4ef8-9c75-5a58f50e55f1
https://advance.lexis.com/search/?pdmfid=1000516&crid=5e138e85-ac93-4ca8-ae23-c5a6c69dc622&pdsearchterms=30+cal.app.5th+35&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=3018bd1d-8ae3-4ef8-9c75-5a58f50e55f1
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15.  TIME:  9:02   CASE#: MSN19-1001 
CASE NAME: RE RYAN CLARK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel and Petitioner to appear.  The minor should not appear.  The court is concerned that 
Attachment 12 is missing.  The court has no information on the amount of money Petitioner is 
receiving as a result of the settlement nor has the court been advised of the amount of the 
Mercury policy. 
 

 

16.  TIME:  9:03   CASE#: MSC18-02237 
CASE NAME: MINNEMA VS. BASS MEDICAL GROUP 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY OMAR ARAIM 
* TENTATIVE RULING: * 
 
The joinder is granted.  See Line 6. 
 

 

 


